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PROTECTION
TO FOREIGN
INVESTMENT
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The four (4) main aspects a foreign inves-
tor should bear in mind regarding FDI in
Colombia:

1. The Colombian Constitution grants

equal treatment to foreign invest-
ment and local investment, except
in specific cases.

. Colombia has several Internatio-

nal Investment Agreements, as well
as Double Taxation Agreements
(“DTA”), showing the country’s com-
mitment to promote and protect in-
ternational investments.

FDI is allowed in most sectors, ex-
cepting national defense and secu-
rity, and the processing and disposal
of toxic, hazardous, or radioactive
waste not originated in the coun-
try. There are also some restrictions
on land property and corporations’
capital control in some strategic in-
dustries.

. FDI does not require a previous au-

thorization by national authorities,
except in specific cases. FDI must be
registered before the Colombia Cen-
tral Bank. Said registration is requi-
red for statistical and control purpo-
ses.



Colombian domestic law establishes an
FDI regimen based on four (4) fundamen-
tal principles:

(i) Equal treatment

The Colombian Constitution states that
foreign nationals and citizens share iden-
tical rights with Colombian nationals for
investment purposes. .

(ii) Universality

Foreigninvestmentisallowedinall sectors
of the economy except for the following:
(i) activities related to defense and natio-
nal security, and (ii) processing and dis-
posal of toxic, hazardous, or radioactive
waste not originated in the country.

In Colombia, there are certain sectors and
activities restricted to foreigners. Among
them: television broadcasting activities,
development of fishing and artisanal in-
dustry, manufacture, possession and use
of nuclear, biological and chemical wea-
pons and trade of these products, and
private security and surveillance activities
with weapons, among others. Colombia
also imposes conditions regarding busi-
ness organization and trusted personnel
in maritime transportation, press and ra-
dio broadcasting. The State also exerci-
ses a public monopoly in the production,
import, export, distribution and sale of li-
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quor and games of chance.
(iii) No prior authorization

As a general rule, FDI in Colombia does
not require prior authorization, except
in the insurance, finance, mining and hy-
drocarbon sectors, which may require,
for certain cases, prior authorization or
recognition by relevant authorities (e.g.
the Colombian Financial Superintenden-
ce or the Ministry of Mines and Energy).
FDI in Colombia must be registered before
the Colombian Central Bank (“Banco de la
RepuUblica” in Spanish) for statistical and
control purposes.

(iv) Flexibility

Foreign investors may freely determine
the destination of their investments, as
well as transfer their returns abroad, make
reinvestments in the country or even dis-
pose of or liquidate their investments.
There are no capital control measures in
Colombia. However, the government may
impose them when the country’s interna-
tional reserves are equivalent to less than
three (3) months of imports.

1.1. International
ments

Investment Agree-

To establish an optimal investment en-
vironment, Colombia has negotiated and



ratified International Investment Agree-
ments (“llAs”), which are mainly found in
Bilateral Investment Treaties (“BITs”), orin
investment chapters contained in FTAs.

lIAs create a fair and coherent legal fra-
mework that establishes the minimum
standards of protection to foreign inves-
tors that decide to conduct FDI in Colom-
bia. 1lAs also provide said standards of
protection to Colombian investors that
invest in jurisdictions covered by these
international instruments.

1.1.1. Content of llAs in force

Although the content of IIAs has evolved
since the first generation of IIA was rati-
fied in Colombia, generally these types of
instruments include the following clau-
ses::

« Time frame of liIAs

lIAs have clauses that establish the tem-
poral conditions for an investment to be
covered under the Treaty’s standards. As
arule, IlAs cover investments made before
the entry into force of the treaty, but ex-
clude disputes initiated before that date.

« Covered Investment and Investors

lIAs include precise definitions of what
does or does not constitute an invest-
ment and who is considered a covered in-
vestor, whether natural or legal persons.

LEGAL GUIDE 22355

Specifically in the first case, the rules on
dual nationality and effective nationality
have a very important role when deciding
to activate the protection of the IIA.

- Protection Standards

Although each IlA has its own particulari-
ties, this section contains the standards
of protection that the Colombian State
generally guarantees for the protection of
foreign investments.

- National Treatment
Foreign investors and investments
are granted a treatment no less fa-
vorable than that granted to natio-
nal investors and their investments
in similar circumstances.

« Most-Favored-Nation (MFN)
Foreign investors and investments
are accorded the same privileges
granted by any contracting party to
investors of any other country and/
or their investments. MFN varies de-
pending on the lIA.

Modern IIA models usually qualify
this standard of protection in such a
way that it does not generate imba-
lances in the protection granted.

e Minimum Standard of Treatment
Investors and investments are gran-
ted a Minimum Standard of Treat-



ment which includes the Fair and
Equitable Treatment (“FET”), and
full protection and security stan-
dards in accordance with the princi-
ples of customary international law.
Fair and equitable treatment refers
to a non-arbitrary or discriminatory
treatment, which is in accordance
with the principle of due process. On
the other hand, full protection and
security refer to the physical protec-
tion which is granted by the State to
its own nationals.

However, Colombia has recently
started to adopt clauses in its trea-
ties that affirm the state’s authori-
ty to regulate matters concerning
security, environmental protection,
and public health. These provisions
are designed to safeguard the sta-
te’s ability to legislate in the public
interest while ensuring that such
regulations do not undermine le-
gitimate investor expectations, in
accordance with established pro-
tection standards. Additionally, Co-
lombia has signed interpretative
notes on investment protection
chapters within certain agreements,
such as the Trade Promotion Agree-
ment with the United States.
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Prohibition of Expropriation Wi-
thout Compensation

Under this standard of protection,
expropriation may only take place
for public purposes, in a non-dis-
criminatory way and in accordance
with due process of law, including
a prompt, adequate, and effective
compensation. [IAs normally incor-
porate two types of expropriation:
i) direct expropriation, where an in-
vestment is nationalized or otherwi-
se directly expropriated through the
title transfer or outright seizure, and
ii) indirect expropriation, where an
action or a series of actions by a Sta-
te has an equivalent effect to direct
expropriation not including a formal
transfer of title or outright seizure.

Free Transfer of resources

Under this provision, the State com-
mits itself to allow foreign investors
to transfer freely investments, re-
turns, and the product of the liqui-
dation or sale of the investment and
payments made as compensation,
among others.

As a general rule, free transfer of
resources is granted in accordance
with domestic law. In any case, the



State reserves its right to limit or
restrict transfers in case of difficul-
ties in the balance of payments, se-
rious macroeconomic difficulties, or
threat thereof.

« Investor - State Dispute Settlement
Mechanismin llAs

lIAs include a section for the settlement of
disputes between the investors and the
State. This mechanism grants the inves-
tor the possibility of filing a claim against
the State before international arbitration
forum for the violation of any of the provi-
sions under an llA. It is important to note
that the vast majority of IlIAs provide for
amicable negotiation or dispute settle-
ment periods before an arbitration claim
can be initiated.
1.2. Double Taxation
(“DTA”)

Agreements

DTA are international bilateral or mul-
tilateral treaties to establish clear rules
to avoid double taxation on income and
equity, which under the domestic gover-
ning law, may be taxable in the same way
in two or more jurisdictions. The DTAs are
negotiated under principles of internatio-
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nal public law, and promote both coope-
ration against tax evasion, and trade be-
tween countries.

DTAs also incentive FDI and Outward Fo-
reign Direct Investment by granting the
following benefits:

i. Tax stability on the conditions for
operations between tax residents
from two (2) different countries.

ii. Reduction of the effective and con-
solidated tax burden via the applica-
tion of reduced withholding rates.

iii. Possibility to exempt a given inco-
me, generally in the source country,
to the extent that there is not subs-
tantial economic presence in that
country by the foreign company.

DTAs usually cover income and, in some
cases, equity taxes. Indirect taxes such as
Value Added Tax (“VAT”) or municipal ta-
xes, such as the turnover tax, are genera-
lly not covered under these agreements’.

Theinvestor,determining whetheracoun-
try is an opportunity for its investments,
besides considering the expectation of
profit return and risks, shall consider the

1 However, within the framework of the Andean Community (“CAN”, as for its acronym in Spanish), Decisions 599 and 600,
as well as Decision 635 modifying them, through which it is intended to harmonize Substantial and Procedural Aspects of
Value Added Tax, and selective excise taxes, within the different CAN member countries.



taxation impact for its investments. For
this reason, DTAs and the tax regimen
constitute key factors in the investor’s
decision-making process.

Double taxation is caused normally be-
cause of differences in the application of
crucial concepts, such as residency, source
of the income, or from limitations in one
country to take the taxes paid in another
country as a tax credit or recognize certain
foreign income as exempt. Therefore, two
(2) different countries may tax the same
income during the same period. To solve
this, DTAs establish common principles
regarding equality in the income distribu-
tion, promoting international operations.

In this sense, an indicator of the applica-
tion of such common principles between
countries is the number of DTAs in force,
considering that these agreements in-
crease the profit levels for the investor
and promote legal certainty. Thus, nets of
DTAs are an incentive for FDI.

The DTA model of Colombia follows cha-
racteristics of the Organization for the
Economic Co-operation and Development
(“OECD”) model and the United Nations
(“UN”) model.

10

TO DOING BUSINESS
IN COLOMBIA

LEGAL GUIDE

1.3. Colombia and International Conven-
tions on the Protection of Foreign In-
vestment

Colombia is party to the Treaty establi-
shing the International Center for Sett-
lement of Investment Disputes (“ICSID”)
and the Multilateral Investment Guaran-
tee Agency (“MIGA”).

Each of these treaties constitutes an im-
portant instrument for the international
investment law system:

- The ICSID, created under the auspi-
ces of the World Bank, is an interna-
tional center specialized in dispute
resolution between investors and
host states. Investors require be-
ing covered by a treaty, or another
international instrument, to bring
claims against a State.

- MIGA is a multilateral organization
that provides protection to fo-
reign investors in member countries
against non-commercial risks, such
as riots and civil wars, exchange
transfer restrictions and discrimi-
natory expropriations. The agency
aims to provide services for foreign
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investors who invested in member developing countries. Additionally, MIGA pro-
vides information about developing countries to support the investment process
from the earlier stages.

1.4. Trade Agreements, Agreements on the Reciprocal Promotion and Protection of
Investments, and Double Taxation Agreements Concluded or under Negotiation by
Colombia.

1.4.1. International Investment Agreements in Force, Signed or in Negotiation
1.4.1.1. In force?

COUNTRY ENTRY INTO FORCE KIND OF AGREEMENT

In force since 1995. Law 172
of 1994. Approved by deci-
sion C-178 of 1995. Decree
MEXICO 2676 of 2011 and amen-
ding protocol Law 1457 of
2011. Approved by decision
C-051 of 2012.

Free Trade Agreement with
an investment chapter.

In force since 1996. Law
CUBA 245 of 1995. Approved by Bilateral Investment Treaty
decision C-379 of 1996.

In force since May 8 of
2009. Law 1189 of 2008. Free Trade Agreement with
Approved by decision C-031 an investment chapter.

of 2009.

CHILE

2 It is important to take into account that the agreements with EFTA and European Union do not include an investment
chapter as deep as an IIA standard. Nevertheless, considering that such agreements include some provisions regarding
investments are listed in this table.
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COUNTRY

NORTHERN TRIANGLE
(GUATEMALA, EL SALVA-
DOR AND HONDURAS)

ENTRY INTO FORCE

In force with:

Guatemala since November
12 of 2009; El Salvador sin-
ce February 1 of 2010 and
Honduras since March 27,
2010. Law 1241 of 2008.
Approved by decision
C-446 of 20009.
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KIND OF AGREEMENT

Free Trade Agreement with
an investment chapter.

EFTA

In force with:

Switzerland and Liechtens-
tein since July 1 of 2011.
Norway since September 1,
2014,

Iceland since October 1,
2014,

Law 1372 of 2010. Approved
by decision C-941 of 2010.

Free Trade Agreement with
an investment chapter.

CANADA

In force since August 15,
2011. Law 1363 of 2009.
Approved by decision
C-608 of 2010.

Free Trade Agreement with
an investment chapter.

UNITED STATES

In force since May 15, 2012.
Law 1143 of 2007 and Law
1166 of 2007. Approved by
decisions C-750 and 751 of
2008.

Free Trade Agreement with
an investment chapter.

SPAIN

In force since Septem-
ber 22, 2007. Law 1069 of
2006. Approved by deci-
sion C-309 of 2007.

Free Trade Agreement with
an investment chapter.
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COUNTRY

SWITZERLAND

ENTRY INTO FORCE

In force since October 6,
2009. Law 1198 of 2008.
Approved by decision
C-150 of 2009.
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KIND OF AGREEMENT

Bilateral Investment Treaty.

PERU

In force since December 30,
2010. Law 1342 of 20069.
Approved by decision C-377
of 2010.

Bilateral Investment Treaty.

CHINA

In force since July 2, 2012.
Law 1462 of 2011. Approved
by decision C-199 of 2012.

Bilateral Investment Treaty.

INDIA

In force since July 3, 2012.
Law 1449 of 2011. Approved
by decision C-123 of 2012.

Bilateral Investment Treaty.

UNITED KINGDOM AND
NORTH IRELAND

In force since October 10
of 2014. Law 1464 of 2011.
Approved by decision C-169
of 2012.

Bilateral Investment Treaty.

JAPAN

In force since September
11, 2015. Law 1720 of 2014.
Approved by decision C -
286 of 2015.

Bilateral Investment Treaty.

SOUTH KOREA

In force since July 15, 2016.
Law 1747 of 2014. Decision
C-184 of 2016.

Bilateral Investment Treaty.

COSTARICA

In force since August 1,
2016. Law 1763 of 2015. De-
cision C-157 de 2016.

Bilateral Investment Treaty.

PACIFIC ALLIANCE
(ADDITIONAL PROTOCOL)

In force since May 1, 2016.
Law 1721 of June 27 of 2014.
Decision C-620 of 2015.

Free Trade Agreement with
an investment chapter.

13

TO DOING BUSINESS




COUNTRY

FRANCE

ENTRY INTO FORCE

In force since October 14,
2020. Lay 1840 July 12,
2017. Decision (C-252 of
20109.

TO DOING BUSINESS
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KIND OF AGREEMENT

Bilateral Investment Treaty.

ISRAEL

In force since August 11,
2020. Law 1841 July 12,
2017. Decision C-254 of
2019.

Free Trade Agreement with
an investment chapter.

In force since 2013. Law

EU-Colombia-Peru-Ecua-

EUROPEAN UNION 1669, 2013, Decision
dor Trade Agreement.
C-335/2014.
1.4.1.2. Subscribed
COUNTRY STATUS KIND OF AGREEMENT
Signed on September 20, .
F T A h
PANAMA 2013. Pending internal re'e rade Agreement wit
an investment chapter.
approval.
. Trade Agreement between
Signed on January 26, 2022. Singa oge and Pvaj/cific
SINGAPORE Pending internal approval gap

of the Colombian Congress.

Alliance with an investment
chapter.

UNITED EMIRATES ARAB

Signed on November 12,
2017. Pending internal
approval of the Colombian
Congress.

Bilateral Investment Treaty.
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COUNTRY

SPAIN

STATUS

Signed on September 16,
2021. Pending internal
approval of the Colombian
Congress.
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KIND OF AGREEMENT

Bilateral Investment Treaty.

Interpretive statement of
the Bilateral Investment
Treaty currently in force.

VENEZUELA

Signed on February 3, 2023.
Pending internal approval
of the Colombian Congress.

Bilateral Investment Treaty.

BRAZIL

Signed on October 9, 2015.
Pending internal approval
of the Colombian Congress.

Cooperation and Invest-
ment Facilitation Agree-
ment between the Republic
of Colombia and the Fede-
rative Republic of Brazil.

TURKEY

Signed on July 28, 2014.
Pending internal approval
of the Colombian Congress.

Agreement between the
Government of the Repu-
blic of Turkey and the Go-
vernment of the Republic
of Colombia on reciprocal
promotion and protection
of investments.
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1.4.1.3. Current IIA Negotiations 1.4.2. Double Taxation Agreements
Colombia is negotiating BITs with: In addition to the DTAs listed below, Co-
lombia has signed agreements to avoid
Qatar. double taxation regarding income tax and
Kuwait: the negotiation with Kuwait  equity tax in the transport and/or mariti-
is already closed; and me navigation or air transportation with

Investment Chapter in the Pacific  Germany, Argentina, Brazil, Chile, United
Alliance to incorporate Canada, Aus- States, Italy, Panama and Venezuela.
tralia and New Zealand as new mem-

bers.

COUNTRY STATUS KIND OF AGREEMENT

Signed since Novemeber 12,
UNITED ARAB EMIRATES | 2017. Pending of internal
procedures for its approval.

Double Taxation Agree-
ment

Signed since November 11,
URUGUAY 2021. Pending of internal
procedures for its approval.

Double Taxation Agree-
ment

Signed on February 16,
NETHERLANDS 2022. Pending of internal
procedures for its approval

Double Taxation Agree-
ment

Signed on February 10 of Double Taxation Agree-

LUXEMBOURG 2022, ment

Signed on August 5th, Double Taxation Agree-

BRAZIL
2022. Pending approval. ment
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DTA STATUS KIND OF AGREEMENT
In force since January 1, Double Taxation Agree-
ANDEAN COMMUNITY OF 2005. Decision 578 of the  ment
NATIONS Andean Community.
In force since October 23, Double Taxation Agree-
SPAIN 2008.. Lav.v 108.2 of 2.006 ment
Constitutionality ruling
C-383 of 2008.
In force since December 22, | Double Taxation Agree-
2009. Law 1261 of 2008 ment
CHILE Constitutionality ruling
C-577 of 20069.
In force since January 1, Double Taxation Agree-
2012. Law 1344 of 2009 ment
SWITZERLAND Constitutionality ruling
C-460 of 2010.
In force since June 12, 2012. | Double Taxation Agree-
Law 1459 of 2011. Constitu- | ment
CANADA tionality ruling
C-295 of 2012.
In force since July 11, 2013. | Double Taxation Agree-
Law 1568 of 2012 ment
MEXICO Constitutionality ruling
C-221 of 2013.
In force since July 3, 2014. Double Taxation Agree-
Law 1667 of 2013 Consti-  ment
SOUTH KOREA tutionality ruling C-260 of
2014.
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COUNTRY

PORTUGAL

STATUS

In force since January 30,
2015. Law 1692 of 2013.
Constitutionality ruling
C-667 of 2014. Signed

LEGAL GUIDE 22355

KIND OF AGREEMENT

Double Taxation Agree-
ment

INDIA

In force since July 7, 2014.
Law 1668 of 2013. Consti-
tutionality ruling C-238 of
2014,

Double Taxation

ment

Agree-

CZECH REPUBLIC

In force since May 6, 2015.
Law 1690 of 2013 and deci-
sion C-049/15

Double Taxation

ment

Agree-

UNITED KINGDOM

In force since December
2019. Law 1939, 2018. Deci-
sion C- 491/19.

Double Taxation

ment

Agree-

ITALY

In force since October 7,
2021. Law 2004, 2019. De-
cision C- 091/21.

Double Taxation

ment

Agree-

FRANCE

In force since January 1,
2022. Law 2061, 2020. De-
cision C- 443/21.

Double Taxation

ment

Agree-

JAPAN

In force since September 4,
2022. Law 2095 of 2021.

Double Taxation

ment

Agree-

PACIFIC ALLIANCE

In force since July 2, 2023.
Law 2105 of 2021. Decision
C-316/2022

Double Taxation

ment

Agree-
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Colombia has also entered into Tax Infor-
mation Exchange Agreements (“TIEA”).
Colombia is part of the OECD’s Conven-
tion on Mutual Administrative Assistan-
ce in Tax Matters, which currently covers
approximately 108 jurisdictions. In addi-
tion, Colombia has a TIEA with the United
States, and has negotiated some TIEAs
with other jurisdictions (e.g., Curacao and
Barbados). However, these former agree-
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ments are still being approved. In June
2017, Colombia entered the multilateral
instrument to prevent the erosion of tax
bases and the transfer of benefits pro-
moted by the OECD (hereinafter “MLI"),
which will modify most of the DTAs to
which Colombia is party, establishing tou-
gher requirements to access the benefits
provided in these Agreements.






