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INTELLECTUAL
PROPERTY
Some important 2019-2020
highlights:
Colombia’s president Mr. Ivan Duque
sanctioned Act of Congress N° 1955
(2019) “an act to establish the National
Development Plan 2018-2022 (PND)”,
which consists of essential government
regulations that set national guidelines for
growth and improvement in the country.
We highlight four main changes to the
current legal outlooks of Copyright related
industries.
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1. Contract clauses that grant IP rights
in unknown exploitation forms or
modalities are ineffective.
Article 181 of the PND introduced
a vital adjustment to Article. 183
of the General Copyrights Statute
(Act 23/1982). From now on, “any
agreement that transfers copyrights
or economic rights of exploitation
that include the words `unknown
modes of exploitation´ are considered
ineffective. Consequently, there are no
changes in the ownership of the rights.
2. Operating OTT Video Subscriptions
(or SVODs) shall reserve a space
for Colombian local audiovisual
productions.
According to Article. 154 of the PND,
on-demand online video subscription
services offered in Colombia (i.e.,
Netflix, HBO GO, Amazon Prime,

and others) must include a feature
space for original national productions
accessible to all local users.
Furthermore, within twelve months,
the National Government will issue
related regulations and guidelines to
assure compliance bearing in mind
applicable international agreements.
3. Increase in benefits and incentives
for the production of audiovisual
works in Colombia.
Article. 177 of the PND extended until
July 9th, 2032, is a benefit granted
by Act 1556 (2012) for the filming
and production of motion pictures
within the national territory. The
incentive awarded consists of 40%
of the value of the expenses related
to filming services with Colombian
corporations, and 20% of the costs
for hotels, catering and transport. We
note that the compensation given to
artworks producers will no longer be
limited to motion pictures but will also
include audiovisual artworks of any
kind (Article. 178 PND).
4. Audiovisual Investment in
Colombia Certificate (CIAC).
The foreign producer that carries out
the partial or complete production
or the post-production of audiovisual
artworks can request an Audiovisual
Investment Certificate upon approval
of the Motion Pictures Promotion
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Committee. The certificate would
allow holders to deduct up to 35% of
their investment made in Colombia
from their income tax returns. Owners
can trade this title as a security in the
secondary derivatives market.
Producers must file documents that
demonstrate the investment through
Colombian corporations or persons
dedicated to providing audiovisual
production services related to any stage
in the production/post-production
stages, including hotels, catering, and
transport (Article. 178).
Compensation presented in point (3)
and the CIAC are mutually exclusive.
In this sense, the producer can decide
between one of the two. The Motion
Pictures Promotion Committee will
determine the maximum amount of
money for CIACs yearly.
Five things an investor should
know about intellectual property
in Colombia:
1. The sole use of a trademark does
not grant exclusive rights over it.
Once the trademark owner registers it
before a competent national authority,
they acquire proprietary rights. In
Colombia, the responsible body is
the Superintendence of Industry and
Commerce (SIC).
2. All inventions of both product and
procedure in all fields of technology are
patentable, provided they are novel,
have a level of inventiveness, and are
suitable for industrial application.

P R O C O L O M B I A . C O

3. Colombia protects all literary,
scientific, and artistic works through
copyright. The rights over these works
emerge with the pure materialization
of intellectual creation. The registration
with the Dirección Nacional de
Derechos de Autor demonstrates the
work’s date of production and grants
the right against third parties.
4. The rights on intangible assets
(trademark registrations, patents of
invention, property rights on works of
copyright) can be subject to commercial
transactions through different contracts
(i.e., license, assignment, usufruct,
interest, among others).
5. Colombia is a member country
of the Madrid Protocol. The Protocol
facilitates trademark protection in
more than 100 countries. To obtain
trademark protection, the applicant
obtains an international registration,
this results in the trademark registration
in each of the Protocol’s member
parties, as designated by the applicant.
Additionally, Colombia is a member
country of the PCT Treaty, which
created a unique patent application
procedure to protect inventions in all
member countries (to date, 153).
9.1. Industrial property
9.1.1. General aspects
Industrial Property in Colombia includes
distinctive signs (trademarks, slogans,
trade names, trade emblems, and
geographical indications) as well as new
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creations ( patents, industrial designs,
and layout designs of integrated circuits).
In Colombia, rules applicable to the
matter of industrial property can be
found in the Andean Community Decision
486 of 2000 and in other national
regulations. Although there is a single
industrial property regime in the member
countries of the Andean Community (“CAN”), industrial property goods must
be registered in each one of the member
countries. To obtain protection, investors
should submit applications and secure
their registration in each member country
(Bolivia, Colombia, Ecuador, and Peru).
Priority claim of distinctive signs
and new creations
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Additionally, the date of the first
application in a specific country is used
as the submission date for the following
applications made in other countries,
if it is made within 6 months of the first
application. This provision applies to
registrations of distinctive signs and new
creations made in any of the countries
that are members of the Paris Convention
for the Protection of Industrial Property.
9.1.2. Distinctive signs
A distinctive sign allows a business
person to identify its products, services,
companies, and commercial locations in
the marketplace.
9.1.3. Trademarks
A sign qualifies for registration as a
trademark, if it is distinctive and capable
of graphic representation. Distinctiveness
is the sign’s capacity to differentiate its
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products or services from others on the
market. Visual representation translates
to whether the applicant can offer a
description of its symbol in a fashion that
faithfully expresses the sign’s traits (i.e.,
words, figures, and others).
A mark can be nominative ( pronounceable
word [s]), figurative (bi-dimensional
drawing), mixed (set of several elements)
or three-dimensional. Likewise, Decision
486 allows registration of sounds,
odors, the combination of colors or
colors delimited by a specific shape, the
shape of the products, and the product´s
containers or wrappings, as trademarks.
Signs not protected as trademarks
Statutory prohibitions of the following
kinds of signs:
i. Generic (e.g. sign GLASS for
glasses) or descriptive (eg, ROUND
for wheel) signs.
ii. Common product presentations.
These are shapes or expressions
usually used in the market by most
competitors.
iii. Technical or functional advantage
presentations. Functionality comes
from the sign’s display. (e.g., a
container that allows its content to be
emptied more easily).
iv. Illicit or deceptive signs. These are
signs prohibited by law.
Products or services identified with
trademark
There is an essential link between a
trademark and the products or services
it distinguishes. For that reason, the
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application must specify the product(s)
or service(s) covered by the sign. Nice
International
Classification
includes
34 classes to organize products and
11 classes for services. Also, this
Classification has a supplement that
alphabetically lists products and services
and matches them with their appropriate
category. If a product or service is not in
the listing, the International Classification
offers criteria to facilitate classification.
Acquisition of
trademarks

the

right

over

owner obtains the right of ownership after
its registration. Trademark protection lasts
for ten years and is renewable for the
same term indefinitely.
Registration Proceeding
An administrative authority issues
the decision that grants trademark
registration. Administrative law principles
and rules apply to the whole trademark
registration process, including the stages
of oppositions, appeals, and other
proceedings.

In the Andean Community, the trademark

STAGES

TERM

1. Submission of application

N/A

2. Application is accepted; filing
date is assigned
3. Formal test

N/A
15 business days following filing date

3.1. If there is a formal error, the
Trademark Office can supply an
additional period to correct it

60 business days following the notification

4. SIC orders publication of application in the Industrial Property
Gazette

N/A

5. A period is granted for interested third parties to oppose to the
application for registration

30 business days following the date of
publication.

6. An additional period is granted 30 business days after the deadline for
(upon request) to present evidence oppositions
that supports opposition
7. Term is granted to the applicant
to answer the opposition.

P R O C O L O M B I A . C O

30 business days following the notification of the opposition.
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8. An additional period is granted
(if requested) to present evidence
against opposition.

30 business days after the deadline to
answer opposition.

9. SIC does substantive examination of the application and the
opposition (s) -if applicable

N/A

10. Submission of appeal against
the decision of the SIC

Ten business days after the Trademark
Office notifies the decision. 1

Trademark owners in the CAN
community can file an opposition
in other CAN countries (Andean
Opposition).
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Decision 486/2000 allows a trademark
record owner or a pending trademark
applicant in any of the CAN member
countries to oppose trademark requests
in another CAN member country. The
trademark owner grounds its opposition
on a preferential right awarded to the
initial trademark submission. Yet, for
an Andean Opposition to succeed, the
opposing party must bear the burden of
demonstrating real market interest. To do
so, it must apply for its trademark in the
country where the opposition proceedings
have started.
Anticipated Registration
While filling a trademark request, the
applicant can request to accelerate the
process, reducing the timeframe to a
maximum of six (6) months. The applicant
agrees that the Trademark Office can
revoke its trademark if another party
claims priority under the Paris Convention

of a confusingly similar trademark. In
any case, the applicant may appeal the
decision denying registration.
Accelerated formal review
Trademark applicants can now request
that the Trademark Office accelerate the
review of formal requirements, reducing
the time elapsed between the submission
of the application and its publication in the
Industrial Property Gazette (for opposition
purposes) as well as the duration of the
entire registration process. The conditions
to access this option are:
• The review should only be regarding
nominative, figurative, or mixed
trademark applications or commercial
slogans.
• The applicant applied through the
TMO’s Virtual Office. It is not possible
to request an accelerated examination
of a petition filed in physical form.
• The applicant must make exclusive use
of the pre-approved list of products or
services provided by the Superintendence
of Industry and Commerce. The
applicant cannot manually edit products

Please note that in Intellectual Property proceedings, the ten days mentioned above start
counting one month after the decision was received.

1
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or services identified.
• The accelerated exam cannot be
requested if one wishes to obtain
specific special discounts. The applicant
also accepts that the Trademark Office
can delay its request if it finds a formal
mistake.
Scope of the Right
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The right granted through the registration
of a trademark has a positive and a
negative dimension. The first involves the
ability of the owner of the brand to use it
and dispose of it. The use must correspond
to how the trademark was registered and
it must identify the products or services
covered by the registration. Additionally,
this ability allows the owner to identify his
products or services, use it in advertising,
enter it in the market and negotiate their
rights through contracts (assignment,
usufruct, interest, license, among others).
The negative dimension of the right
granted by the trademark registration
is the right of its owner to prevent
unauthorized third parties from using
the trademark. This power extends not
only to brands identical to those of the
owner but also to those that are similarly
confusing and that could lead consumers
to error. This prohibition applies not only
concerning products similar to those that
identify the registry but to products with a
competitive connection.
Non-use trademark cancellation
Individuals with a legitimate interest can
obtain the cancellation of a trademark;
if: (i) the Trademark Office notified the
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decision to grant registration at least three
years before the day when the cancellation
is requested and if (ii) its owner fails to
demonstrate a real and effective use of the
trademark in any of the member countries
of the CAN, for three consecutive years
before the cancellation request.
The trademark owner carries the burden
of proof. Hence, it must provide evidence
of its use in the market; otherwise, the
Trademark Office can order the record’s
total cancellation. If the trademark owner
demonstrates fair use for only some of the
products or services it distinguishes, the
Trademark Office can instruct a partial
reversal of the record.the Trademark
office has the effect of limiting the extent
of trademark protection exclusively to the
products or services the trademark owner
uses.
To satisfy the burden of proof, the
trademark owner can submit the
agreements and the trademark use by
authorized third parties (through franchise
agreements, distribution, licenses, and
other agreements). The trademark owner
should record these contracts in the
Trademark Office despite the registration
not being mandatory.
The plaintiff in a trademark non-use
cancellation process has a preferential
right over future trademark applications
for the same sign in the same products or
services classes. The plaintiff can invoke
this preferential right within the term of
three months after the date on which the
cancellation decision becomes final.
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International trademark
applications
Colombia is a member of the Madrid
Protocol. This international instrument
provides business people from member
parties the possibility to expedite trademark
registration in multiple countries. To do
so, the applicant must only file a single
international application before its home
country’s Trademark Office (SIC in
Colombia) along with the payment of a
standardized rate. This application system
brings about considerable advantages
for the applicant, particularly in terms of
costs, time, and resource optimization for
trademark management.

Whoever has an international registration
will be able to centralize the process of
renewing trademarks registered in the
designated countries, as well as the
limitations of products or services and the
registration of affectations and licenses,
among others.
9.1.4. Other distinctive signs
The other distinctive signs that Decision
486 regulates are commercial slogans,
collective
trademarks,
certification
marks, trade names, trademarks, and
appellations of origin. The essential
characteristics of the regime applicable
to them are shown below:
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TYPE OF SIGN

TRADEMARKS

COMMERCIAL
SLOGANS

COLLECTIVE
TRADEMARKS

CERTIFICATION
MARKS

- Nominative
- Figurative
- Mixed
- Threedimensional
- Sound
- Olfactory
- Color
delimited by a
certain shape
- Forms of
products, their
containers or
wrappings

Word, phrase
or caption

Any type of
sign

Any type of
sign

P R O C O L O M B I A . C O

TRADE NAME

Any type of
sign

TRADE
EMBLEMS

ORIGIN
DESIGNATION

Any type of
sign

Geographic
Indication

L E G A L

WHAT DO THEY
DISTINGUISH
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REQUIREMENTS
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TRADEMARKS

COMMERCIAL
SLOGANS

COLLECTIVE
TRADEMARKS

CERTIFICATION
MARKS

Products or
Services.

Products or
Services.

The origin
or any other
common
characteristic
of products or
services
belonging
to different
companies and
using it under
the control of a
holder.

Products or
services whose
quality or other
characteristics
have been.

The same
demanded for
the marks.

The same
demanded for
the marks.

Distinctive.
That can be
represented
graphically.

The same
demanded
for the marks.
It must be
accessory to the
mark.
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TRADE
EMBLEMS

ORIGIN
DESIGNATION

An economic
activity, a
company, or
a commercial.
establishment

A commercial
establishment.

Product from the
place.

Distinctive,
lawful and
truthful.

The same
demanded for
the commercial
name.

The connection
between the
product and
the place and
that the quality,
reputation,
or other
characteristics
are due
exclusively or
primarily to the
geographical
location in
which it is
produced,
including natural
and human
factors.

Certified by the
owner of the
trademark.
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TRADEMARKS

COMMERCIAL
SLOGANS

COLLECTIVE
TRADEMARKS

CERTIFICATION
MARKS

HOLDERS

Natural or legal
person

Natural or legal
person

Associations
of producers,
manufacturers,
providers of
services,
organizations
or groups of
people, legally
established

Company or
institution,
private or public
law or a state,
regional or
International
Natural or legal
person

ORIGIN OF
RIGHT

Registry

Registry

Registry

Registry
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TRADE NAME

TRADE
EMBLEMS

ORIGIN
DESIGNATION

Natural or
legal person

Natural or legal
person

Natural or
juridical
persons that
directly devote
themselves to
the extraction,
production or
elaboration
of the product
(s) that are
intended to
protect
- The producer
associations.
- State,
departmental
or municipal
authorities (if the
product comes
from its region).

First use in
commerce.
Deposit
demonstrates
presumption of
use.

First use in
commerce.
Deposit
demonstrates
a presumption
of use.

Registry
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TRADEMARKS

COMMERCIAL
SLOGANS

COLLECTIVE
TRADEMARKS

CERTIFICATION
MARKS

TRANSMISION
OF THE RIGHT

Without limits

It must be
assigned with
the trademark
to which it is
attached

Bylaws of the
entity allow
it. It must be
registered
within SIC to
be opposable
to third parties

Refers to
trademarks

VALIDITY

10 years
renewable
for equal and
successive
periods

Conditioned
to the validity
of the main
trademark

Refer to
trademark.

REGULATION

Arts. 134 a
174 Decision
486

Art. 175 - 179
Decision 486.
Not regulated,
trademark
regime applies

N/A
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TRADE
EMBLEMS

ORIGIN
DESIGNATION

It must be
assigned
jointly with the
company or
establishment
with which it
was being used

It must be
assigned
jointly with the
establishment
with which
it was being
used.

Not applicable

Refer to
trademark.

Indefinite. It
ends when the
use of the name
or activities of
the company or
establishment
that uses it
ceases. The
deposit lasts
10 years
renewable
indefinitely

Indefinite. It
ends when
the name is
changed or the
activities of the
establishment
that uses it
cease. The
deposit lasts
10 years
renewable
indefinitely

As long as the
conditions that
gave rise to
the protection
subsist

Arts. 180 to
184 Decision
486. Not
regulated,
trademark
regime
applies.

Arts. 185 to 189
Decision 486.
Not regulated,
trademark
regime applies.

Arts. 190 a
199 Decision
486.
Arts. 603 to
611 Code of
Commerce

- Arts. 603 a
611 Código de
Comercio

- Arts. 201-220
Decision 486.
Not regulated,
trademark
regime applies.

With the
application
you must
attach:
a) copy of the
entity’s bylaws;
b) the list of
members; Y,
c) the
indication of
the conditions
of use.

- The application
for the
trademark must
be attached with
the application.
- Allows use
according to the
regulation.
- It cannot be
used by the
owner of the
trademark.

N/A

N/A

With the
application you
must attach:
- Definition of
geographical
area.
- Product
description and
its qualities,
reputation
or essential
characteristics

9.1.5. New creations
Patents protect new creations on
inventions, utility models, industrial
designs, and layout designs of integrated
circuits.

TRADE NAME

I N

9.1.6. Patents on inventions
Whenever the government awards an
invention patent, it concedes that the
inventors or their heirs can exploit the
invention’s industrial value. This is a
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statutory right to prevent unauthorized
third-parties from manufacturing, offering
for sale, selling, using, marketing and/or
importing the object of the protection.
What can be patented?
The Andean regime protects entirely
novel products or method inventions
which ii) have an inventive level (they are
not evident to people with some moderate
expertise in the invention’s field), iii) are
capable of industrial application. The
invention patent lasts for twenty years
from the application’s presentation date,
after which the invention becomes public
domain.
What is not patentable?
The following
inventions:

are

not

considered

a) Discoveries, scientific theories, and
mathematical methods;
b) All or part of living beings as they
are found in nature, natural biological
processes, organic material existing in
nature or that which can be isolated,
including the genome or germplasm
of any natural living being;
c) Works protected by copyright;
d) Plans, rules, and methods for the
exercise of intellectual activities,
games or economic-commercial
activities;
e) Software;
f) Ways of presenting information.

P R O C O L O M B I A . C O

Exceptions to patentability
Decision 486 establishes two reasons for
limitations being placed on inventions: (i)
for reasons of an ethical nature and (ii)
because of the subject of the invention.
The first group of exceptions covers
inventions that harm public order or
morals, the environment or the health
or life of people, animals or plants. The
second group of limitations are plants,
animals and biological processes along
with their production and therapeutic or
surgical methods for human or animal
treatment. Also included in this group
of limitations is the secondary uses of
products or procedures already patented,
among others.
License regime
Contractual licenses
Under contractual licenses, the owner of
a patent may authorize a third party to
exploit the protected invention following
the terms agreed on by the parties.
Usually, these agreements include
economic compensation. They must be
in writing and the parties should register
them before the SIC for publicity purposes
and to serve as proof of use.
Compulsory licenses
The state has the power to limit exclusive
exploitation rights of the patent owner
(of invention or utility model) through
compulsory licenses granted to third
parties.
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TYPE OF COMPULSORY LICENSE

Compulsory license due to lack of
use

Compulsory license for reasons of
public interest

Compulsory license to preserve
antitrust market conditions
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Compulsory license for
dependency patents

International patent record
Under the Patent Cooperation Treaty
(PCT), of which Colombia is a member
party, applicants can request a patent
grant before the World Intellectual
Property Organization (WIPO) through
the competent national office (the
SIC in Colombia). Thus, international
background research can be requested, to
evaluate the possibilities of the invention’s
success and subsequently demand the
patent’s protection in multiple countries
simultaneously.
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FACTUAL SITUATION
Granted when the patent has not been
exploited in the terms of law or its
exploitation has been suspended for more
than a year.
Granted after declaring the existence of
public interest, emergency or national
security grounds as long as such
circumstances remain.
Granted
upon
performance
of
anticompetitive (antitrust) acts, particularly
the abuse of dominant position by the
titleholder of the patent.
Granted upon request when it is
demonstrated that for the exploitation of
a patent, it is required the use of another
one.

9.1.7. Other new creations
DA 486/2000 also regulates utility model
patents, industrial designs, and layout
designs of integrated circuits. Essential
characteristics of their applicable regime
are:
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PATENTS OF
INVENTION
What is protected

The invention of a
product or proceeding

Requirements

Novelty
Inventive level
Industrial application

Prohibitions

- Plants, animals
and essentially
biological procedures for obtaining them

UTILITY MODELS

INDUSTRIAL
DESIGNS

The new form,
configuration or
arrangement of elements of an object
or a part of it

The external form
(two-dimensional
or three-dimensional) of a product that gives it a
special appearance.
Novelty
Novelty
That allows a better That is ornamental
functionality or
adds a technical
effect to the object.
Plastic works, for
architecture or objects that have only
aesthetic character.

That with the
design, the destination or function
of the product are
modified.

Patent granting

Registry

- Therapeutic or
surgical methods
for human or animal treatment
- Diagnostic methods
Origin of right

Patent granting

Validity of right

20 years from the 10 years from the
date of submission date of submission
of the application of the application

P R O C O L O M B I A . C O

10 years from the
date of submission
of the application
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9.1.8. Confidential information
9.1.8.1. Trade secrets
Information is one of the most critical
assets of today’s corporations; hence,
protecting trade secrets has become a
common element in several jurisdictions
worldwide. Colombia’s trade secrets
system is within articles 260-66 of the
Andean Commission Decision 486/2000
(“D.A 486/2000”). According to art.
260, trade secrets are non-divulged
pieces of information with a commercial
value that is transferrable to third parties.
For information to be a trade secret, its
owner must undertake actions towards
ensuring that the data remains secret.
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A standard of diligence, which, if fulfilled,
grants protection of the information under
the trade secrets regime. Art. 260 of the
DA 486/2000 provides clues to identify
if the party satisfies the standard. First, the
data must be secret and difficult to access
by the public, for those within the relevant
networks that usually handle that kind of
information, in part or it’s whole. Second,
the data has a commercial value for the
sake of being secret, and third, its owner
applied reasonable measures to keep
the information secret. The information’s
content is also relevant to determine if it
is a trade secret. A trade secret may refer
to the nature, characteristics, or means
of products, production methods or
processes as well as product distribution,
sale or services delivery means.
As explained above, a piece of
information is a trade secret if it meets
specific requirements. However, not
all business-related information can

G U I D E

T O

D O

B U S I N E S S

I N

C O L O M B I A
2 0 2 0

be a trade secret. Some information,
such as the company’s tax returns, their
contracts with public corporations and
an individual’s ID number, among others,
can be considered sensitive information
but cannot be protected under the trade
secrets regime. The data must meet the
standard set previously, regardless of if
a corporation or individual estipulate or
believe that some information is a trade
secret. Some instances of non-trade secrets
are: (i) the information a corporation
considers as a trade secret is known by
others due to their professional expertise
in the marketplace; (ii) the information a
corporation considers as a trade secret
is widely known or it is not difficult to
access by others in the same market; (iii)
the information the corporation considers
as a trade secret cannot be used or is
unrelated to any productive, industrial or
commercial activity, hence, lacking retail
value. The consequence of this reasoning
is that the businessman has a burden to
undertake measures to ensure that his/her
information remains within the definition
of a trade secret.
Information standards must be
met to classify as a trade secret
Secret information
Commercial value for its secrecy
Measures to keep it secret
9.1.8.2.
Undisclosed
Information – Data Protection
Per Article 266 of DA 486/2000, if a
member party requires undisclosed data
for the approval of pharmaceutical or
agricultural chemical preparations, the
government office must protect that data
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from unfair commercial use, provided
that it is a new chemical preparation
which involved considerable effort in its
creation.
The main requirements established in the
legislation for granting data protection
under this rule are:
- There must be a new chemical
preparation.
- The information must be
“undisclosed.”
- The information must involve a
considerable effort.
With the fulfillment of the requirements
established in Colombian law, such
data shall be protected for five years
for pharmaceuticals and ten years for
agricultural chemical products.
Industrial data protection is within the
scope of unfair competition since the
protection is limited to unreasonable
commercial use by which it seeks to
avoid the use of the effort of others by
a third party. It is a “non-exclusive” type
of protection since the competitor can
request a marketing authorization if he
has developed his data.
(a) Industrial designs
Industrial designs refer to the unique
appearance of a product resulting from
any arrangement of lines, or combination
of colors. It also refers to any twodimensional or three-dimensional form,

line, outline, configuration, texture, or
material, without changing the function
or purpose of the product. Thus,
qualifications as an industrial design as
well as innovative creations that have a
unique character, and that have industrial
use are protected. This protection grants a
ten-year exclusive use from the date of the
application’s filing.
9.1.8.3. Right to claim Priority on
the application for trademarks,
patents and Industrial designs
DA 468/2000 allows applicants to
“claim priority.” Similarly to the conditions
mentioned above for trademarks,
the applicant’s for a patent grant or
industrial design can file subsequent
identical applications in other countries
and claim priority for the first application
date. Applicants from countries that are
members of the Paris Convention can
request the earliest filing date. They can
request this benefit whithin one year
for patents, and within six months for
industrial designs and trademarks.2
9.1.8.4.
Transactions
industrial property titles

with

Both distinctive signs and new creations’
titles and rights are negotiable and
transferrable. Their owners can exercise
their rights through different means, such
as assignment by sale, a license of use,
or they can use them as safeguards for
obligations. Since industrial property
rights depend on registration, their owners

Currently there are 176 countries part of Paris Convention. The country list may is available in:
http://www.wipo.int/treaties/es/ShowResults.jsp?lang=es&treaty_id=2

2
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must record every act of disposition
or assignment before the competent
authority (SIC in Colombia). This is for
publicity and enforceability purposes (this
rule excludes trademark use licenses).
Colombian
legislation
allows
the
assignment of the author’s economic rights
and industrial property rights through
employment or service agreements. These
contracts presume the transfer of the
rights unless the parties state otherwise.
This legal presumption only applies to
written contracts as opposed to verbal
agreements.
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Official fees are paid
and application is filed

Publication for third
parties

Compliance of formal
requirements
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Since industrial property rights are
personal (as opposed to real state rights),
the titles for industrial property are also
useful as collateral in obligations. For this
to work, the proprietor must register at the
security SIC’s virtual office.
9.1.8.5. Applicable proceedings
and fees
The nature of proceedings to register
trademarks and patents is administrative
and not judicial. Such actions take place
before the SIC following these steps:

Decision granting or
denying application

Opposition Response to oppoterm
sitions and filing of
evidence

For distinctive signs, the process may take
between approximately four (4) months
and two (2) years until the Trademark
Office renders a final decision. Regarding
new creations, the process may take
between two (2) and four (4) years
approximately.

B U S I N E S S

Final decision: appeal
is decided

Appeal

There are discounts on registration fees for
online filings by persons or corporations
that have attended SIC courses or forums
related to industrial property, or who are
Small and Medium (Mipymes), public or
private universities, local or foreign.

Applicable fees for 2020 are in the SIC’s
webpage: www.sic.gov.co
1225. Currently there are 176 countris part of Paris Convention. The country list may is
available in: http://www.wipo.int/treaties/es/ShowResults.jsp?lang=es&treaty_id=2
4
Article 5, Decree 729/2012.
3
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9.2. Copyright and related rights
9.2.1. Overview
Artistic and literary creations, including
software, are protected by copyright
rules. This protection only covers the idea’s
expression and not the ideas themselves.
In Colombia, authors have two types of
rights: i) moral rights and ii) economic
rights. Moral rights are inalienable

and imprescriptible. They are also
dependent upon the works’ artist or
author. In opposition to moral rights, the
artist or author can negotiate or transfer
its economic rights, whether willingly
(contract) or unwillingly (seizure for debt
collection or death).

MORAL RIGHTS

ECONOMIC RIGHTS

- Rights to claim the paternity of the
author over the work.
- Right to maintain the integrity of the
work.
- Right to maintain the work unpublished.
- Right to retract the work.
- Right to modify the work before or
after its publication

- Right to reproduce the work.
- Right of public communication of the
work.
- Right to distribute the work.
- Right to translation and adaptation of
the work.

There are no formal requisites for the
protection of works through copyrights.
The artist or author receives the benefit
once it creates the piece.
If an employee or service provider creates
a copyrighted work, the employer or
enforcer receives its patrimonial rights,
provided that the labor or the services
agreement is in writing.
Authors or artists can register copyrighted
works in the National Copyright Direction

P R O C O L O M B I A . C O

(an agency under the control of the
Ministry of the Interior). This registration
has declarative effects; it is only useful
for publicity purposes (i.e., creation date,
evidence of the author or artist’s ownership,
originality, and public knowledge of the
work’s author or artist). Artists or authors
must register agreements that transfer
economic rights or imply exclusive use
for purposes of publicity and third-party
effectiveness.
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The author or artist’s economic rights
last for their entire life plus eighty years.
If the owner of the economic rights is a
corporation (or any form of legal person),
this term only lasts for fifty years from the
work’s creation, disclosure, or publication
date.
Related rights include the author’s or
artist´s execution, interpretation, or
representation of their creation. Related
rights also consist of the rights of
broadcasting organizations over their
broadcasts and those of producers of
phonograms over their phonograms. The
duration of these rights will depend on
whether the owner is a natural person or
a legal entity.
9.2.2. Applicable law
222

CAN’s DA 351/1993, Act of Congress
23/1982, and Act of Congress 44/1993
are the applicable rules over copyrights
in Colombia. If there is a conflict between
sources of law, according to the Colombian
Constitution, CAN’s provisions overrule
local regulations.
Furthermore, there are additional binding
treaties on copyrights such as the Berne
Convention, the Trade-Related Aspects
of Intellectual Property Agreement of
the WTO (TRIPS), the WIPO Copyright
Treaty (WCT) and the WIPO Treaty of
Performers and Producers of Phonograms
(WPPT). The Rome Convention of 1961 is
also applicable to related-rights.
9.2.3. Transactions with
copyrights
Due to their economic nature, the author
or artist’s economic rights are subject
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to property transfer contracts (i.e., gifts,
purchases), legal mandate, or cause
of death (succession). As mentioned
above, in labor or services relationships,
economic rights belong to the hiring party
if the agreements are in writing.
The author or artist can assign its right
through a contract. As mentioned in the
section of 2020 Highlights, this transfer
can only cover known exploitation
modalities or the time and territorial scope
that are determined contractually. If the
agreement remains silent in this regard,
the law assumes that the assignments will
last for five years and is limited to the
country where parties signed the deal.
These assignments must be in writing to be
valid. Likewise, the holder must file them
before the National Copyright Direction
to ensure enforceability with third-parties.
9.3. Plant breeder’s rights
Plant breeder’s rights are intellectual
property rights granted on new plant
varieties developed by an individual or a
legal entity through crossover, hybrid or
biotechnology procedures, or any other.
Breeding is an activity that requires
an investment of time, money, and
knowledge.
The system which protects the plant
breeder’s right has the intention of
contributing to the struggle against current
and future food challenges, plagues,
and climate change. Under these rules,
plant breeders or the owners of such
creations have a statutory right to prevent
third parties from exploiting their plant
creation unless they authorize it. Breeders
or owners hold a power of exclusive use
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and selective authorization. In Colombia,
DA 345/1993 the government must
implement a system of protection for plant
breeders. Act of Congress 1518/2012
ratifies the International Convention for
the Protection of Plant Varieties from
1961, including its subsequent revisions.
9.3.1. Requirements to Access
Protection.
a. Novelty (the plant variety
must be new)
The applicable rules require that
the plant variety is not available for
sale under the breeder or owner’s
consent. The breeder or owner can
sell the plant variety within the year
immediately before the application’s
submission without losing the novelty
requirement. Also, the applicant can
claim the first application date in
different applications if it has been less
than a year since the previous request.
b. Distinctiveness
The variety shall be deemed different
or distinguishable from any other
plant variety whose existence is a
matter of common knowledge at the
time of applying. There is no statutory
definition of a “notorious or commonly
known variety.” Generally, a plant
variety is notorious or commonly
known if another breeder or owner
requested its registration. However, the
competent authority in each country
may establish other criteria to consider
a variety as widely known.
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c. Uniformity
The plant variety is uniform if it is
uniform in its relevant characteristics,
subject to reasonable variations
from the particular features of its
propagation;
d. Stability
The variety shall be deemed stable,
if its relevant characteristics remain
unchanged after repeated propagation
or, in the case of a particular cycle of
circulation, at the end of each such
period.
e. Plant denomination
It is necessary to assign the new plant
variety a denomination that allows for
the identification of the type without
violating the rights of third parties. The
plant variety’s name cannot be a thirdparty trademark or a trading name
used by another business person.
9.3.2. Rights granted
The plant breeder or owner has the
right to decide the use and exploitation
of the plant variety’s propagating
material, including the production with
commercial objectives, its sale and its
commercialization. The protection also
covers harvested material, including entire
plants or its parts of plants, which have
been obtained through an unauthorized
use of propagating material of the
protected variety unless the breeder has
had reasonable opportunity to exercise
his right concerning said propagating
material.
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In Colombia, the protection lasts for
twenty (20) years. In the case of trees and
vines, it lasts twenty-five (25) years.
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9.3.3. Process for plant variety
breeder certificate

Submission of the application before
the Division de Semillas of the ICA.

Rejection of the application

Admission of the
application with an
additional period of 60
days for completing the
formal requirements

Admission of the
application

Publication in the official
gazette of protected plant
varieties
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Term for appeals by
third parties

Certification
granted
The plant breeder or owner must submit
the application with all necessary
documentation to the División de Semillas
of the Instituto Colombiano Agropecuario
(ICA) which is the competent national
authority for this type of registration.
The studies of uniformity, stability and
distinctiveness (DHE studies) can come

Certification
denied
from Colombia. It is also possible to
request ICA for the homologation of
studies developed abroad. Currently, in
Colombia, it is possible to develop DHE
studies for tobacco, sugarcane, African
palm, soy, passionflower, rice, brachiaria,
garlic and corn.
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Applicable rules

NORM

SUBJECT

Colombian Political Constitution

Articles 58, 61, 78, 88, 150 and 189
– regulation on intellectual property.
For the protection of industrial property.
For the protection of performers, producers of phonograms and broadcasting organizations.
Trademark and commercial protection.

Paris Convention of 1883
Rome Convention of 1961

General Inter-American Convention for Trade Mark and Commercial Protection of 1929
Locarno Agreement of 1968
UPOV Conventions, 1978 and
1991 acts (not into force).
Nice Agreement of 1979

Berne Convention of 1979
Law 23 of 1982
Law 26 of 1992
Law 44 of 1993
Decision 351 of 1993 of the CAN
Decision 345 of 1993 of the CAN
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International classification for industrial
designs.
Plant Breeder’s Rights.
International classification of goods
and services for the purposes of the
registration of trademarks.
For the protection of literary and artistic works.
On copyright.
Treaty on the international registration
of audiovisual works.
Modifies and complements Law 23 of
1982 on copyrights.
Common provisions on copyright and
related rights.
Common provisions on Plant Breeder´s
Rights.
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NORM

SUBJECT

Strasbourg Agreement of 1994

International patent classification.
Ratifies the International Paris Convention for the protection of Industrial
Property.
On performances and phonograms.
On copyright.
Patent Cooperation Treaty (PCT).
Common Intellectual Property Regime.
Compulsory licenses to third parties
procedure.
Patent Cooperation Treaty.
Adjustments to Decision 486 of 2000.
TRIPs.
TLT and its regulation.
Fanny Mickey Law regarding copyright.
Administrative procedure code
Issuing the National Development Plan
2010-2014.
Madrid Protocol.
Paperwork reduction.

Law 178 of 1994

WIPO Treaty of 1996 WPPT
WIPO Treaty of 1996 WCT
Law 463 of 1998
Decision 486 of 2000 of the CAN
Decree 43 of 2008.
PCT of 2001
Decision 689 of 2000 of the CAN
Law 1199 of 2008
226
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Law 1343 of 2009
Law 1403 of 2010
Law 1437 of 2011
Law 1450 of 2011
Law 1455 of 2011
Decree 19 of 2012
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NORM

SUBJECT

Law 1518 of 2012

It ratifies the International Convention
for the Protection of Plant Varieties of
December 2, 1961, and its subsequent revisions.
Procedure for distinctive signs and
new creations.
Issue of the National Development
Plan 2014-2018
Registration fees for the year 2018.

Resolution 42847 of SIC
Law 1753 of 2015
Resolution 61034 of 2017 issued
by the SIC
Resolution 90555 of 2016

Law 1676 of 2013
Resolution 103590 of 2015
Decree 1074 of 2015
Decree 670 of 2017
Resolution 61034 of September
27, 2017 of the SIC
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Implementation of the International
Nice Classification as of January 1st,
2017.
Movable Guarantees
Registration of movable guarantees.
Decree for the industry, commerce an
tourism sectors
It creates the intersectoral technical
committee.
Compulsory licenses in an interinstitutional technical committee with participation of the SIC.
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